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IN THE SUPREME COURT OF THE STATE OF UTAH 
ST^TE OF UTAH, 
P 1 a i n t i f f / R e s p o n d e n t, 
v s . 
JOHN THEISON, 
Defendant/Appel1 ant. 
Civil No-20598 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
The issue presented to this court on appeal is whether a 
person convicted of a felony and sentenced in accordance with 
Utah Code Annotated, 1953 (as a m e n d e d ) , §76 - 3 - 4 0 2 ( c ) , and there-
after successfully terminated from probation, is treated for 
purposes of expungement as having been convicted of a felony or 
Class "B" misdemeanor. 
STATEMENT OF THE CASE 
On May 23, 1981, the defendant was sentenced on a Second 
Degree conviction, pursuant to Utah Code Annotated 1953, (as 
a m e n d e d ) , §76-3-402(2)(b) to a term of probation with the Weber 
County Adult Parole and Probation. The defendant was terminated 
from probation without violations on May 2 2 , 1981. 
Under §76-3-402 of the Criminal Code, the charge is auto-
matically deemed a misdemeanor, Furthermore according to 
§ 7 6 - 3 - 1 0 4 ( 2 ) , this misdemeanor should be reflected as a Class B 
misdemeanor. 
After a period of three (3) years passed in which the 
defendant had not been involved in any further violations of the 
law, he petitioned the court for an expungement and sealing of 
h i s records. 
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Thp hearing on this petition was held before the Honorabl 
Ronald 0. Hyde, on March 29, 1985. Judge Hyde denied defendant' 
petition for expungement, ruling that the five (5) year statutory 
time requirement for expungement of a felony record had not beer 
met. Judge Hyde further ruled that §76-3-402 of the Criminal 
Code operated only to the extent that a felony conviction was 
deemed a misdemeanor for purposes other than purposes of ex-
pungement. 
At the time of this ruling Judge Hyde, further stated that 
the fact that an individuals conviction was deemed a misdemeanor 
did not mean that he had not been convicted of a felony. 
The defendant is now appealing Judge Hyde's order, seeking a 
clarification of the treatment of a felony sentenced according to 
the provisions of §76-3-402 of the Criminal Code. The defendant 
further requests this court to grant his petition for expungement. 
STATEMENT OF THE FACTS 
On May 9, 1980, John Theison was convicted of theft, a 
Second Degree Felony. He was sentenced on May 23, 1981 pursuant 
to Utah Code Annotated 1953 (as amended) §76-3-402 (2) (b) and 
was terminated from probation without violation on May 22, 1981. 
The Defendant has not been involved in any furtlter violations of 
the law, and it has been over three (3) years ' since he was 
terminated from probation. 
In accordance with Utah Code Annotated 1953, (as amended) 
§77-18-2, the Defendant on March 5, 1985, petitioned the appro-
priate court for an expungement and sealing of his records. 
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A hear|^ng on this petition was held before the Honorable Ronald 
Hyde on March 29, 1985, at which time Judge Hyde denied defen-
dant's petition for expungement on the sole ground that five (5) 
year statutory time requirement had not been met. Judge Hyde 
further ruled that pursuant to Utah Code Annotated 1953 (as 
amended) §76-3-402(c) , the Defendant's conviction was deemed a 
misdemeanor, however for purposes of expungement, the conviction 
was still designated as a felony. 
SUMMARY OF THE AGRUMENT 
On May 23, 1981, the defendant was sentenced to probation 
in accordance with Utah Code Annotated 1953, (as amended), 
§76 -3-402(2)(b). Upon defendant's successful termination of 
probation, the Criminal Code provides that his conviction shall 
be deemed a misdemeanor. Futhermore §76-3-104(2), provides that 
when a misdemeanor is not specifically designated as a Class A, 
B or C misdemeanor, that the violation shall be construed as a 
Class B misdemeanor. Section 77-18-2(b), of the Utah Code of 
Criminal Prodedure provides in relevant part that an individual 
may petition for the expungement of a Class B misdemeanor, three 
(3) years after he is terminated from probation. 
The defendant in the present case has met all the re-
quirements for expungement. He has not been convicted of any 
crime nor is he now involved in any criminal proceeding. A 
period of three (3) years has passed since Defendant was ter-
minated from probation. According to the expungement statute 
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the defendant is now entitled to have his record expunged. 
The*1 fact that his misdemeanor conviction originated as a 
Second Degree Felony conviction should not have any bearing on 
the period applicable to the expunging of records. 
ARGUMENT 
This appears to be a case of first impression involving 
the issue of whether a conviction treated under Utah Code 
Annotated §76-3-402, is treated as a Class "B" misdemeanor, 
for purposes of the time limitations contained in the ex-
pungement statute of the Utah Code of Criminal Procedure. 
The Utah Supreme Court, in the Case of State V. Chambers, 
533,P2d 876, (Utah 1975), addressed an issue similiar to the 
present one, dealing with an expungement of a conviction that 
had apparently been treated under §76-3-402. The difference 
in that case is that the sentencing Judge brought the motion 
for expungment himself rather than a petition brought by the 
defendant, as in the present case. ^ 
In the Chambers case the defendant was convicted of two 
(2) felonies. He was sentenced to probation under §402, and 
successfully completed his probation. Some nine (9) months 
after his termination from probation the defendant was brought 
back before the court on the courts own motion, at which time 
his record was expunged. Since in the Chambers case this 
motion to expunge was brought by the court, the Supreme Court 
did not address the issue of whether treatment of a felony, 
under §76-3-402 affected the time requirements under the state 
expungement statute. 
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UtpJi Code Annotated §76-3-402, provides that the sentencing 
court may sentence an individual that had been convicted of 
felony to a sentence of probation, and thereafter, if the de-
fendant fulfills the specified requirements, the conviction 
will be deemed a misdemeanor. This section taken in conjunction 
with §76-3-104(2), would chage the felony conviction to a Class 
B misdemeanor. It is important to note that §76-3-402, does 
not specify any limitions as to purposes in which this section 
is applicable. Furthermore, it can only be assumed that this 
section serves to designate the conviction a misdemeanor for 
all purposes under the law, including that of expungement, if 
the individual so sentenced has successfully met all the re-
quirements that are provided under the statute. 
Utah Code of Criminal Procedure §77-18-2(1)(b), states in 
relevant part: 
"If the court finds the petitioner for a period of 
five (5) years in the case of a Class A misdemeanor 
or felony or for a period of three (3) years in the 
case of other misdemeanors or infractions, after his 
release from incarceration parole of probation which 
ever occurs last, has not been convicted of felony or 
misdemeanor involving morale turpitude and that no 
proceeding involving such a crime is pending or being 
instituted against the petitioner, and further finds 
that the rehabi 1 atat ion of the petitioner has been 
attained to the satisfaction of the court, it shall 
enter an order that all records in the petitioners 
case, in the custody of that court or in the custody 
of any other court, agency or officail be sealed." 
The expungement status does not differentiate between a 
misdemeanor, that was deemed a misdemeanor under §402, and a 
misdemeanor that resulted from a straight misdemeanor 
conviction. 
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Thtp defendant in the^ present case was convicted of a Second 
Degree Felony. He successfully completed probation without 
violations, and has not been involved in any further violations 
of law for a period of over three (3) years. The Judge, that 
sentenced the Defendant, had an opportunity to throughly examine 
his past record, the circumstances surrounding the conviction 
as well as any other factors that may have been relevant, for 
purposes of sentencing, and upon this examination determined 
that treatment under §402, was appropriate both for the purposes 
of the State of Utah as well as for the rehabi 1 atations of the 
defendant. 
All the requirements for expungement of the defendant's 
record have been met with the sole exception being the issue 
that is now on appeal. The Defendant should therefore be en-
titled to have his record expunged after a three (3) year period 
as provided in the expungement statute. 
CONCLUSION 
Utah Code Annotated 1985 (as amended), §76-3-402, clearly 
operates in designating the defendants; conviction as a mis-
demeanor. Defendant is of the opinion that such operation is 
effective not only for the purpose of sentencing, but for all 
other purposes as well, including the expungement statute. 
The Defendant therefore respectfully requests this court 
to reverse Judge Hyde's order, thereby remanding the case to 
the District Court for expungement of his record. 
RESPECTFULLY SUBMITTED this 2 ^ / ^ \ of J u n ^ 1 9 8 5 . 
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ADDEMDUM 
REED M. RICHARDS of 
THE PUBLIC DEFENDER ASSOCIATION 
Attorney for Defendant 
2568 Washington Boulevard 
Ogden, Utah 84401 
Telephone: 399-4191 
IN THE DISTRICT COURT 
COUNTY OF WEBER, STATE OF UTAH 
STATE OF UTAH. 
vs. 
JOHN THEISON, 
Plaintiff, 
Defendnat. 
ORDER 
Case Number 13685 
Based upon Defendant's Motion For Expungement and upon 
oral argument on the same, the undersigned Judge makes the 
following Order: 
That Defendant's Motion For Expungement is denied based 
upon the fact that the statutory time requirement for the 
expungement of a felony conviction has not been met. 
That the statutory period for a felony expungement is 
five (5) years and the Defendant has met only the three (3) 
year limit required of a misdemeanor conviction. 
That the Defendant's felony conviction has been treated 
pursuant to UCA §76-3-402(c) and is therefore, deemed a Class B 
misdemeanor. 
DATED this day of April, 1985. 
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